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lien may be subordinated. The Code
also contains additional provisions
with respect to liens in the case of es-
tate and gift taxes. For the specific
rules with respect to liens, see Sub-
chapter C of Chapter 64 of the Code and
the regulations thereunder.

(4) Penalties. In the case of failure to
file a return within the prescribed
time, a certain percentage of the
amount of tax (or a minimum penalty)
is, pursuant to statute, added to the
tax unless the failure to file the return
within the prescribed time is shown to
the satisfaction of the district director
or the director of the appropriate serv-
ice center to be due to reasonable cause
and not neglect. In the case of failure
to file an exempt organization informa-
tion return within the prescribed time,
a penalty of $10 a day for each day the
return is delinquent is assessed unless
the failure to file the return within the
prescribed time is shown to be due to
reasonable cause and not neglect. In
the case of failure to pay or deposit
taxes due within the prescribed time, a
certain percentage of the amount of
tax due is, pursuant to statute, added
to the tax unless the failure to pay or
deposit the tax due within the pre-
scribed time is shown to the satisfac-
tion of the district director or the di-
rector of the appropriate service center
to be due to reasonable cause and not
neglect. Civil penalties are also im-
posed for fraudulent returns; in the
case of income and gift taxes, for inten-
tional disregard of rules and regula-
tions or negligence; and additions to
the tax are imposed for the failure to
comply with the requirements of law
with respect to the estimated income
tax. There are also civil penalties for
filing false withholding certificates, for
substantial understatement of income
tax, for filing a frivolous return, for or-
ganizing or participating in the sale of
abusive tax shelters, and for aiding and
abetting in the understatement of tax
liability. See Chapter 68 of the Code. A
50 percent penalty, in addition to the
personal liability incurred, is imposed
upon any person who fails or refuses
without reasonable cause to honor a
levy. Criminal penalties are imposed
for willful failure to make returns,
keep records, supply information, etc.
See Chapter 75 of the Code.
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(5) Informants’ rewards. Payments to
informers are authorized for detecting
and bringing to trial and punishment
persons guilty of violating the internal
revenue laws. See section 7623 of the
Code and the regulations thereunder.
Claims for rewards should be made on
Form 211. Relevant facts should be
stated on the form, which after execu-
tion should be forwarded to the district
director of internal revenue for the dis-
trict in which the informer resides, or
to the Commissioner of Internal Rev-
enue, Washington, DC 20224.

[32 FR 15990, Nov. 22, 1967, as amended at 32
FR 20645, Dec. 21, 1967; 33 FR 17234, Nov. 21,
1968; 34 FR 6424, Apr. 12, 1969; 35 FR 7112, May
6, 1970; 36 FR 7584, Apr. 22, 1971; 38 FR 4956,
Feb. 23, 1973; 45 FR 7251, Feb. 1, 1980; 49 FR
36499, Sept. 18, 1984; 49 FR 40809, Oct. 18, 1984;
T.D. 8685, 61 FR 58008, Nov. 12, 1996]

§601.105 Examination of returns and
claims for refund, credit or abate-
ment; determination of correct tax
liability.

(a) Processing of returns. When the re-
turns are filed in the office of the dis-
trict director of internal revenue or the
office of the director of a regional serv-
ice center, they are checked first for
form, execution, and mathematical ac-
curacy. Mathematical errors are cor-
rected and a correction notice of any
such error is sent to the taxpayer. No-
tice and demand is made for the pay-
ment of any additional tax so result-
ing, or refund is made of any overpay-
ment. Returns are classified for exam-
ination at regional service centers.
Certain individual income tax returns
with potential unallowable items are
delivered to Examination Divisions at
regional service centers for correction
by correspondence. Otherwise, returns
with the highest examination potential
are delivered to district Examinations
Divisions based on workload capacities.
Those most in need of examination are
selected for office or field examination.

(b) Examination of returns—(1) Gen-
eral. The original examination of in-
come (including partnership and fidu-
ciary), estate, gift, excise, employ-
ment, exempt organization, and infor-
mation returns is a primary function of
examiners in the Examination Division
of the office of each district director of
internal revenue. Such examiners are
organized in groups, each of which is
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under the immediate supervision of a
group supervisor designated by the dis-
trict director. Revenue agents (and
such other officers or employees of the
Internal Revenue Service as may be
designated for this purpose by the
Commissioner) are authorized to exam-
ine any books, papers, records, or
memoranda bearing upon matters re-
quired to be included in Federal tax re-
turns and to take testimony relative
thereto and to administer oaths. See
section 7602 of the Code and the regula-
tions thereunder. There are two gen-
eral types of examination. These are
commonly called ‘“‘office examination”
and ‘‘field examination’. During the
examination of a return a taxpayer
may be represented before the exam-
iner by an attorney, certified public ac-
countant, or other representative. See
Subpart E of this part for conference
and practice requirements.

(2) Office examination—(i) Adjustments
by Examination Division at service center.
Certain individual income tax returns
identified as containing potential unal-
lowable items are examined by Exam-
ination Divisions at regional service
centers. Correspondence examination
techniques are used. If the taxpayer re-
quests an interview to discuss the pro-
posed adjustments, the case is trans-
ferred to the taxpayer’s district office.
If the taxpayer does not agree to pro-
posed adjustments, regular appellate
procedures apply.

(i1) Examinations at district office. Cer-
tain returns are examined at district
offices by office examination tech-
niques. These returns include some
business returns, besides the full range
of nonbusiness individual income tax
returns. Office examinations are con-
ducted primarily by the interview
method. Examinations are conducted
by correspondence only when war-
ranted by the nature of the question-
able items and by the convenience and
characteristics of the taxpayer. In a
correspondence examination, the tax-
payer is asked to explain or send sup-
porting evidence by mail. In an office
interview examination, the taxpayer is
asked to come to the district director’s
office for an interview and to bring cer-
tain records in support of the return.
During the interview examination, the
taxpayer has the right to point out to
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the examiner any amounts included in
the return which are not taxable, or
any deductions which the taxpayer
failed to claim on the return. If it de-
velops that a field examination is nec-
essary, the examiner may conduct such
examination.

(3) Field examination. Certain returns
are examined by field examination
which involves an examination of the
taxpayer’s books and records on the
taxpayer’s premises. An examiner will
check the entire return filed by the
taxpayer and will examine all books,
papers, records, and memoranda deal-
ing with matters required to be in-
cluded in the return. If the return pre-
sents an engineering or appraisal prob-
lem (e.g., depreciation or depletion de-
ductions, gains or losses upon the sale
or exchange of property, or losses on
account of abandonment, exhaustion,
or obsolescence), it may be inves-
tigated by an engineer agent who
makes a separate report.

(4) Conclusion of examination. At the
conclusion of an office or field exam-
ination, the taxpayer is given an oppor-
tunity to agree with the findings of the
examiner. If the taxpayer does not
agree, the examiner will inform the
taxpayer of the appeal rights. If the
taxpayer does agree with the proposed
changes, the examiner will invite the
taxpayer to execute either Form 870 or
another appropriate agreement form.
When the taxpayer agrees with the pro-
posed changes but does not offer to pay
any deficiency or additional tax which
may be due, the examiner will also in-
vite payment (by check or money
order), together with any applicable in-
terest or penalty. If the agreed case in-
volves income, profits, estate, gift,
generation—-skipping transfer, or Chap-
ter 41, 42, 43, or 44 taxes, the agreement
is evidenced by a waiver by the tax-
payer of restrictions on assessment and
collection of the deficiency, or an ac-
ceptance of a proposed overassessment.
If the case involves excise or employ-
ment taxes or 100 percent penalty, the
agreement is evidenced in the form of a
consent to assessment and collection of
additional tax or penalty and waiver of
right to file claim for abatement, or
the acceptance of the proposed over-
assessment. Even though the taxpayer



Internal Revenue Service, Treasury

signs an acceptance of a proposed over-
assessment the district director or the
director of the regional service center
remains free to assess a deficiency. On
the other hand, the taxpayer who has
given a waiver may still claim a refund
of any part of the deficiency assessed
against, and paid by, the taxpayer, or
any part of the tax originally assessed
and paid by the taxpayer. The tax-
payer’s acceptance of an agreed over-
assessment does not prevent the tax-
payer from filing a claim and bringing
a suit for an additional sum, nor does
it preclude the Government from main-
taining suit to recover an erroneous re-
fund. As a matter of practice, however,
waivers or acceptances ordinarily re-
sult in the closing of a case insofar as
the Government is concerned.

(5) Technical advice from the National
Office—(1) Definition and nature of tech-
nical advice. (a) As used in this subpara-
graph, ‘‘technical advice’” means ad-
vice or guidance as to the interpreta-
tion and proper application of internal
revenue laws, related statutes, and reg-
ulations, to a specific set of facts, fur-
nished by the National Office upon re-
quest of a district office in connection
with the examination of a taxpayer’s
return or consideration of a taxpayer’s
return claim for refund or credit. It is
furnished as a means of assisting Serv-
ice personnel in closing cases and es-
tablishing and maintaining consistent
holdings in the several districts. It
does not include memorandums on
matters of general technical applica-
tion furnished to district offices where
the issues are not raised in connection
with the examination of the return of a
specific taxpayer.

(b) The consideration or examination
of the facts relating to a request for a
determination letter is considered to
be in connection with the examination
or consideration of a return of the tax-
payer. Thus, a district director may, in
his discretion, request technical advice
with respect to the consideration of a
request for a determination letter.

(c) If a district director is of the opin-
ion that a ruling letter previously
issued to a taxpayer should be modified
or revoked, and requests the National
Office to reconsider the ruling, the ref-
erence of the matter to the National
Office is treated as a request for tech-
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nical advice and the procedures speci-
fied in subdivision (iii) of this subpara-
graph should be followed in order that
the National Office may consider the
district director’s recommendation.
Only the National Office can revoke a
ruling letter. Before referral to the Na-
tional Office, the district director
should inform the taxpayer of his opin-
ion that the ruling letter should be re-
voked. The district director, after de-
velopment of the facts and consider-
ation of the taxpayer’s arguments, will
decide whether to recommend revoca-
tion of the ruling to the National Of-
fice. For procedures relating to a re-
quest for a ruling, see §601.201.

(d) The Assistant Commissioner
(Technical), acting under a delegation
of authority from the Commissioner of
Internal Revenue, is exclusively re-
sponsible for providing technical ad-
vice in any issue involving the estab-
lishment of basic principles and rules
for the uniform interpretation and ap-
plication of tax laws other than those
which are under the jurisdiction of the
Bureau of Alcohol, Tobacco, and Fire-
arms. This authority has been largely
redelegated to subordinate officials.

(e) The provisions of this subpara-
graph apply only to a case under the
jurisdiction of a district director but
do not apply to an Employee Plans
case under the jurisdiction of a key dis-
trict director as provided in §601.201(0)
or to an Exempt Organization case
under the jurisdiction of a key district
director as provided in §601.201(n). The
technical advice provisions applicable
to Employee Plans and Exempt Organi-
zation cases are set forth in
§601.201(n)(9). The provisions of this
subparagraph do not apply to a case
under the jurisdiction of the Bureau of
Alcohol, Tobacco, and Firearms. They
also do not apply to a case under the
jurisdiction of an Appeals office, in-
cluding a case previously considered by
Appeals. The technical advice provi-
sions applicable to a case under the ju-
risdiction of an Appeals office, other
than Employee Plans and Exempt Or-
ganizations cases, are set forth in
§601.106(f)(10). A case remains under the
jurisdiction of the district director
even though an Appeals office has the
identical issue under consideration in
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the case of another taxpayer (not re-
lated within the meaning of section 267
of the Code) in an entirely different
transaction. Technical advice may not
be requested with respect to a taxable
period if a prior Appeals disposition of
the same taxable period of the same
taxpayer’s case was based on mutual
concessions (ordinarily with a Form
870-AD, Offer of Waiver of Restrictions
on Assessment and Collection of Defi-
ciency in Tax and of Acceptance of
Overassessment). However, technical
advice may be requested by a district
director on issues previously consid-
ered in a prior Appeals disposition, not
based on mutual concessions, of the
same taxable periods of the same tax-
payer with the concurrence of the Ap-
peals office that had the case.

(ii) Areas in which technical advice
may be requested. (a) District directors
may request technical advice on any
technical or procedural question that
develops during the audit or examina-
tion of a return, or claim for refund or
credit, of a taxpayer. These procedures
are applicable as provided in subdivi-
sion (i) of this subparagraph.

(b) District directors are encouraged
to request technical advice on any
technical or procedural question aris-
ing in connection with any case of the
type described in subdivision (i) of this
subparagraph, which cannot be re-
solved on the basis of law, regulations,
or a clearly applicable revenue ruling
or other precedent issued by the Na-
tional Office. This request should be
made at the earliest possible stage of
the examination process.

(iii) Requesting technical advice. (a) 1t
is the responsibility of the district of-
fice to determine whether technical ad-
vice is to be requested on any issue be-
fore that office. However, while the
case is under the jurisdiction of the
district director, a taxpayer or his/her
representative may request that an
issue be referred to the National Office
for technical advice on the grounds
that a lack of uniformity exists as to
the disposition of the issue, or that the
issue is so unusual or complex as to
warrant consideration by the National
Office. This request should be made at
the earliest possible stage of the exam-
ination process. While taxpayers are
encouraged to make written requests
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setting forth the facts, law, and argu-
ment with respect to the issue, and
reason for requesting National Office
advice, a taxpayer may make the re-
quest orally. If, after considering the
taxpayer’s request, the examiner is of
the opinion that the circumstances do
not warrant referral of the case to the
National Office, he/she will so advise
the taxpayer. (See subdivision (iv) of
this subparagraph for taxpayer’s appeal
rights where the examiner declines to
request technical advice.)

(b) When technical advice is to be re-
quested, whether or not upon the re-
quest of the taxpayer, the taxpayer
will be so advised, except as noted in
(9) of this subdivision. If the examiner
initiates the action, the taxpayer will
be furnished a copy of the statement of
the pertinent facts and the question or
questions proposed for submission to
the National Office. The request for ad-
vice submitted by the district director
should be so worded as to avoid pos-
sible misunderstanding, in the Na-
tional Office, of the facts or of the spe-
cific point or points at issue.

(c) After receipt of the statement of
facts and specific questions from the
district office, the taxpayer will be
given 10 calendar days in which to indi-
cate in writing the extent, if any, to
which he may not be in complete
agreement. An extension of time must
be justified by the taxpayer in writing
and approved by the Chief, Examina-
tion Division. Every effort should be
made to reach agreement as to the
facts and specific point at issue. If
agreement cannot be reached, the tax-
payer may submit, within 10 calendar
days after receipt of notice from the
district office, a statement of his un-
derstanding as to the specific point or
points at issue which will be forwarded
to the National Office with the request
for advice. An extension of time must
be justified by the taxpayer in writing
and approved by the Chief, Examina-
tion Division.

(d) If the taxpayer initiates the ac-
tion to request advice, and his state-
ment of the facts and point or points at
issue are not wholly acceptable to the
district officials, the taxpayer will be
advised in writing as to the areas of
disagreement. The taxpayer will be
given 10 calendar days after receipt of
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the written notice to reply to the dis-
trict official’s letter. An extension of
time must be justified by the taxpayer
in writing and approved by the Chief,
Examination Division. If agreement
cannot be reached, both the statements
of the taxpayer and the district official
will be forwarded to the National Of-
fice.

(e)(1) In the case of requests for tech-
nical advice the taxpayer must also
submit, within the 10-day period re-
ferred to in (¢) and (d) of this subdivi-
sion, whichever applicable (relating to
agreement by the taxpayer with the
statement of facts submitted in con-
nection with the request for technical
advice), the statement described in (f)
of this subdivision of proposed dele-
tions pursuant to section 6110(c) of the
Code. If the statement is not sub-
mitted, the taxpayer will be informed
by the district director that such a
statement is required. If the district di-
rector does not receive the statement
within 10 days after the taxpayer has
been informed of the need for such
statement, the district director may
decline to submit the request for tech-
nical advice. If the district director de-
cides to request technical advice in a
case where the taxpayer has not sub-
mitted the statement of proposed dele-
tions, the National Office will make
those deletions which in the judgment
of the Commissioner are required by
section 6110(c) of the Code.

(2) The requirements included in
§601.105(b)(5) with respect to submis-
sions of statements and other material
with respect to proposed deletions to
be made from technical advice memo-
randa before public inspection is per-
mitted to take place do not apply to re-
quests made by the district director be-
fore November 1, 1976, or requests for
any document to which section 6104 of
the Code applies.

(f) In order to assist the Internal
Revenue Service in making the dele-
tions, required by section 6110(c) of the
Code, from the text of technical advice
memoranda which are open to public
inspection pursuant to section 6110(a)
of the Code, there must accompany re-
quests for such technical advice either
a statement of the deletions proposed
by the taxpayer and the statutory basis
for each proposed deletion, or a state-
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ment that no information other than
names, addresses, and taxpayer identi-
fying numbers need be deleted. Such
statements shall be made in a separate
document. The statement of proposed
deletions shall be accompanied by a
copy of all statements of facts and sup-
porting documents which are sub-
mitted to the National Office pursuant
to (¢) or (d) of this subdivision, on
which shall be indicated, by the use of
brackets, the material which the tax-
payer indicates should be deleted pur-
suant to section 6110(c) of the Code.
The statement of proposed deletions
shall indicate the statutory basis,
under section 6110(c) of the Code, for
each proposed deletion. The statement
of proposed deletions shall not appear
or be referred to anywhere in the re-
quest for technical advice. If the tax-
payer decides to request additional de-
letions pursuant to section 6110(c) of
the Code prior to the time the National
Office replies to the request for tech-
nical advice, additional statements
may be submitted.

(9) If the taxpayer has not already
done so, the taxpayer may submit a
statement explaining the taxpayer’s
position on the issues, citing prece-
dents which the taxpayer believes will
bear on the case. This statement will
be forwarded to the National Office
with the request for advice. If it is re-
ceived at a later date, it will be for-
warded for association with the case
file.

(h) At the time the taxpayer is in-
formed that the matter is being re-
ferred to the National Office, the tax-
payer will also be informed of the tax-
payer’s right to a conference in the Na-
tional Office in the event an adverse
decision is indicated, and will be asked
to indicate whether such a conference
is desired.

(i) Generally, prior to replying to the
request for technical advice, the Na-
tional Office shall inform the taxpayer
orally or in writing of the material
likely to appear in the technical advice
memorandum which the taxpayer pro-
posed be deleted but which the Internal
Revenue Service determined should not
be deleted. If so informed, the taxpayer
may submit within 10 days any further
information, arguments or other mate-
rial in support of the position that
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such material be deleted. The Internal
Revenue Service will attempt, if fea-
sible, to resolve all disagreements with
respect to proposed deletions prior to
the time the National Office replies to
the request for technical advice. How-
ever, in no event shall the taxpayer
have the right to a conference with re-
spect to resolution of any disagree-
ments concerning material to be de-
leted from the text of the technical ad-
vice memorandum, but such matters
may be considered at any conference
otherwise scheduled with respect to the
request.

(j) The provisions of (a) through (i) of
this subdivision, relating to the refer-
ral of issues upon request of the tax-
payer, advising taxpayers of the refer-
ral of issues, the submission of pro-
posed deletions, and the granting of
conferences in the National Office, are
not applicable to technical advice
memoranda  described in section
611(g)(5)(A) of the Code, relating to
cases involving criminal or civil fraud
investigations and jeopardy or termi-
nation assessments. However, in such
cases the taxpayer shall be allowed to
provide the statement of proposed dele-
tions to the National Office upon the
completion of all proceedings with re-
spect to the investigations or assess-
ments, but prior to the date on which
the Commissioner mails the notice
pursuant to section 6110(f)(1) of the
Code of intention to disclose the tech-
nical advice memorandum.

(k) Form 4463, Request for Technical
Advice, should be used for transmitting
requests for technical advice to the Na-
tional Office.

(iv) Appeal by taxpayers of determina-
tions not to seek technical advice. (a) If
the taxpayer has requested referral of
an issue before a district office to the
National Office for technical advice,
and after consideration of the request
the examiner is of the opinion that the
circumstances do not warrant such re-
ferral, he will so advise the taxpayer.

(b) The taxpayer may appeal the de-
cision of the examining officer not to
request technical advice by submitting
to that official, within 10 calendar days
after being advised of the decision, a
statement of the facts, law, and argu-
ments with respect to the issue, and
the reasons why he believes the matter
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should be referred to the National Of-
fice for advice. An extension of time
must be justified by the taxpayer in
writing and approved by the Chief, Ex-
amination Division.

(c) The examining officer will submit
the statement of the taxpayer through
channels to the Chief, Examination Di-
vision, accompanied by a statement of
his reasons why the issue should not be
referred to the National Office. The
Chief, Examination Division, will de-
termine, on the basis of the statements
submitted, whether technical advice
will be requested. If he determines that
technical advice is not warranted, he
will inform the taxpayer in writing
that he proposes to deny the request.
In the letter to the taxpayer the Chief,
Examination Division, will (except in
unusual situations where such action
would be prejudicial to the best inter-
ests of the Government) state specifi-
cally the reasons for the proposed de-
nial. The taxpayer will be given 15 cal-
endar days after receipt of the letter in
which to notify the Chief, Examination
Division, whether he agrees with the
proposed denial. The taxpayer may not
appeal the decision of the Chief, Exam-
ination Division, not to request tech-
nical advice from the National Office.
However, if he does not agree with the
proposed denial, all data relating to
the issue for which technical advice
has been sought, including taxpayer’s
written request and statements, will be
submitted to the National Office, At-
tention: Director, Examination Divi-
sion, for review. After review in the
National Office, the district office will
be notified whether the proposed denial
is approved or disapproved.

(d) While the matter is being re-
viewed in the National Office, the dis-
trict office will suspend action on the
issue (except where the delay would
prejudice the Government’s interests)
until it is notified of the National Of-
fice decision. This notification will be
made within 30 days after receipt of the
data in the National Office. The review
will be solely on the basis of the writ-
ten record and no conference will be
held in the National Office.

(v) Conference in the National Office.
(a) If, after a study of the technical ad-
vice request, it appears that advice ad-
verse to the taxpayer should be given
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and a conference has been requested,
the taxpayer will be notified of the
time and place of the conference. If
conferences are being arranged with re-
spect to more than one request for ad-
vice involving the same taxpayer, they
will be so scheduled as to cause the
least inconvenience to the taxpayer.
The conference will be arranged by
telephone, if possible, and must be held
within 21 calendar days after contact
has been made. Extensions of time will
be granted only if justified in writing
by the taxpayer and approved by the
appropriate Technical branch chief.

(b) A taxpayer is entitled, as a mat-
ter of right, to only one conference in
the National Office unless one of the
circumstances discussed in (c¢) of this
subdivision exists. This conference will
usually be held at the branch level in
the appropriate division (Corporation
Tax Division or Individual Tax Divi-
sion) in the office of the Assistant
Commissioner (Technical), and will
usually be attended by a person who
has authority to act for the branch
chief. In appropriate cases the exam-
ining officer may also attend the con-
ference to clarify the facts in the case.
If more than one subject is discussed at
the conference, the discussion con-
stitutes a conference with respect to
each subject. At the request of the tax-
payer or his representative, the con-
ference may be held at an earlier stage
in the consideration of the case than
the Service would ordinarily designate.
A taxpayer has no ‘‘right” of appeal
from an action of a branch to the direc-
tor of a division or to any other Na-
tional Office official.

(c) In the process of review of a hold-
ing proposed by a branch, it may ap-
pear that the final answer will involve
a reversal of the branch proposal with
a result less favorable to the taxpayer.
Or it may appear that an adverse hold-
ing proposed by a branch will be ap-
proved, but on a new or different issue
or on different grounds than those on
which the branch decided the case.
Under either of these circumstances,
the taxpayer or his representative will
be invited to another conference. The
provisions of this subparagraph lim-
iting the number of conferences to
which a taxpayer is entitled will not
foreclose inviting a taxpayer to attend
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further conferences when, in the opin-
ion of National Office personnel, such
need arises. All additional conferences
of this type discussed are held only at
the invitation of the Service.

(d) It is the responsibility of the tax-
payer to furnish to the National Office,
within 21 calendar days after the con-
ference, a written record of any addi-
tional data, line of reasoning, prece-
dents, etc., that were proposed by the
taxpayer and discussed at the con-
ference but were not previously or ade-
quately presented in writing. Exten-
sions of time will be granted only if
justified in writing by the taxpayer and
approved by the appropriate Technical
branch chief. Any additional material
and a copy thereof should be addressed
to and sent to the National Office
which will forward the copy to the ap-
propriate district director. The district
director will be requested to give the
matter his prompt attention. He may
verify the additional facts and data and
comment upon it to the extent he
deems it appropriate.

(e) A taxpayer or a taxpayer’s rep-
resentative desiring to obtain informa-
tion as to the status of the case may do
so by contacting the following offices
with respect to matters in the areas of
their responsibility:

Telephone numbers,

Official (Area Code 202)

Director, Corporation Tax Division
Director, Individual Tax Division

566-4504, 566-4505.
566-3767 or 566-3788.

(vi) Preparation of technical advice
memorandum by the National Office. (a)
Immediately upon receipt in the Na-
tional Office, the technical employee
to whom the case is assigned will ana-
lyze the file to ascertain whether it
meets the requirements of subdivision
(iii) of this subparagraph. If the case is
not complete with respect to any re-
quirement in subdivisions ({dii) (a)
through (d) of this subparagraph, ap-
propriate steps will be taken to com-
plete the file. If any request for tech-
nical advice does not comply with the
requirements of subdivision (iii)(e) of
this subparagraph, relating to the
statement of proposed deletions, the
National Office will make those dele-
tions from the technical advice memo-
randum which in the judgment of the



§601.105

Commissioner are required by section
6110(c) of the Code.

(b) If the taxpayer has requested a
conference in the National Office, the
procedures in subdivision (v) of this
subparagraph will be followed.

(c) Replies to requests for technical
advice will be addressed to the district
director and will be drafted in two
parts. Each part will identify the tax-
payer by name, address, identification
number, and year or years involved.
The first part (hereafter called the
“Technical Advice Memorandum’’) will
contain (1) a recitation of the pertinent
facts having a bearing on the issue; (2)
a discussion of the facts, precedents,
and reasoning of the National Office;
and (3) the conclusions of the National
Office. The conclusions will give direct
answers, whenever possible, to the spe-
cific questions of the district office.
The discussion of the issues will be in
such detail that the district officials
are apprised of the reasoning under-
lying the conclusion. There shall ac-
company the technical advice memo-
randum a notice pursuant to section
6110 (f)(1) of the Code of intention to
disclose the technical advice memo-
randum (including a copy of the
version proposed to be open to public
inspection and notations of third party
communications pursuant to section
6110 (d) of the Code) which the district
director shall forward to the taxpayer
at such time that the district director
furnishes a copy of the technical advice
memorandum to the taxpayer pursuant
to (e) of this subsection.

(d) The second part of the reply will
consist of a transmittal memorandum.
In the unusual cases it will serve as a
vehicle for providing the district office
administrative information or other in-
formation which, under the nondisclo-
sure statutes, or for other reasons, may
not be discussed with the taxpayer.

(e) It is the general practice of the
Service to furnish a copy of the tech-
nical advice memorandum to the tax-
payer after it has been adopted by the
district director. However, in the case
of technical advice memoranda de-
scribed in section 6110(g)(5)(A) of the
Code, relating to cases involving crimi-
nal or civil fraud investigations and
jeopardy or termination assessments, a
copy of the technical advice memo-
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randum shall not be furnished the tax-
payer until all proceedings with re-
spect to the investigations or assess-
ments are completed.

(f) After receiving the notice pursu-
ant to section 6110(f)(1) of the Code of
intention to disclose the technical ad-
vice memorandum, if the taxpayer de-
sires to protest the disclosure of cer-
tain information in the technical ad-
vice memorandum, the taxpayer must
within 20 days after the notice is
mailed submit a written statement
identifying those deletions not made
by the Internal Revenue Service which
the taxpayer believes should have been
made. The taxpayer shall also submit a
copy of the version of the technical ad-
vice memorandum proposed to be open
to public inspection on which the tax-
payer indicates, by the use of brackets,
the deletions proposed by the taxpayer
but which have not been made by the
Internal Revenue Service. Generally
the Internal Revenue Service will not
consider the deletion under this sub-
paragraph of any material which the
taxpayer did not, prior to the time
when the National Office sent its reply
to the request for technical advice to
the district director, propose be de-
leted. The Internal Revenue Service
shall, within 20 days after receipt of
the response by the taxpayer to the no-
tice pursuant to section 6110(f)(1) of the
Code, mail to the taxpayer its final ad-
ministrative conclusion with respect to
the deletions to be made.

(vii) Action on technical advice in dis-
trict offices. (a) Unless the district di-
rector feels that the conclusions
reached by the National Office in a
technical advice memorandum should
be reconsidered and promptly requests
such reconsideration, his office will
proceed to process the taxpayer’s case
on the basis of the conclusions ex-
pressed in the technical advice memo-
randum.

(b) The district director will furnish
to the taxpayer a copy of the technical
advice memorandum described in sub-
division (vi)(c) of this subparagraph
and the notice pursuant to section
6110(f)(1) of the Code of intention to
disclose the technical advice memo-
randum (including a copy of the
version proposed to be open to public
inspection and notations of third party
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communications pursuant to section
6110(d) of the Code). The preceding sen-
tence shall not apply to technical ad-
vice memoranda involving civil fraud
or criminal investigations, or jeopardy
or termination assessments, as de-
scribed in subdivision (7ii)(7) of this sub-
paragraph or to documents to which
section 6104 of the Code applies.

(¢) In those cases in which the Na-
tional Office advises the district direc-
tor that he should not furnish a copy of
the technical memorandum to the tax-
payer, the district director will so in-
form the taxpayer if he requests a
copy.

(viii) Effect of technical advice. (a) A
technical advice memorandum rep-
resents an expression of the views of
the Service as to the application of
law, regulations, and precedents to the
facts of a specific case, and is issued
primarily as a means of assisting dis-
trict officials in the examination and
closing of the case involved.

(b) Except in rare or unusual cir-
cumstances, a holding in a technical
advice memorandum that is favorable
to the taxpayer is applied retro-
actively. Moreover, since technical ad-
vice, as described in subdivision (i) of
this subparagraph, is issued only on
closed transactions, a holding in a
technical advice memorandum that is
adverse to the taxpayer is also applied
retroactively unless the Assistant
Commissioner (Technical) exercises the
discretionary authority under section
7805(b) of the Code to limit the retro-
active effect of the holding. Likewise, a
holding in a technical advice memo-
randum that modifies or revokes a
holding in a prior technical advice
memorandum will also be applied
retroactively, with one exception. If
the new holding is less favorable to the
taxpayer, it will generally not be ap-
plied to the period in which the tax-
payer relied on the prior holding in sit-
uations involving continuing trans-
actions of the type described in
§§601.201(1) (7) and 601.201(1) (8).

(¢) Technical advice memoranda
often form the basis for revenue rul-
ings. For the description of revenue
rulings and the effect thereof, see
§§601.601(d)(2)(1)(a) and 601.601(d) (2) (V).

(d) A district director may raise an
issue in any taxable period, even
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though he or she may have asked for
and been furnished technical advice
with regard to the same or a similar
issue in any other taxable period.

(c) District procedure—(1) Office exam-
ination. (i) In a correspondence exam-
ination the taxpayer is furnished with
a report of the examiner’s findings by a
form letter. The taxpayer is asked to
sign and return an agreement if the
taxpayer accepts the findings. The let-
ter also provides a detailed explanation
of the alternatives available if the tax-
payer does not accept the findings, in-
cluding consideration of the case by an
Appeals office, and requests the tax-
payer to inform the district director,
within the specified period, of the
choice of action. An Appeals office con-
ference will be granted to the taxpayer
upon request without submission of a
written protest.

(ii) If, at the conclusion of an office
interview examination, the taxpayer
does not agree with the adjustments
proposed, the examiner will fully ex-
plain the alternatives available which
include, if practicable, an immediate
interview with a supervisor or an im-
mediate conference with an Appeals Of-
ficer. If an immediate interview or Ap-
peals office conference is not prac-
ticable, or is not requested by the tax-
payer, the examination report will be
mailed to the taxpayer under cover of
an appropriate transmittal letter. This
letter provides a detailed explanation
of the alternatives available, including
consideration of the case by an Appeals
office, and requests the taxpayer to in-
form the district director, within the
specified period, of the choice of ac-
tion. An appeals office conference will
be granted to the taxpayer upon re-
quest without submission of a written
protest.

(2) Field examination. (i) If, at the con-
clusion of an examination, the tax-
payer does not agree with the adjust-
ments proposed, the examiner will pre-
pare a complete examination report
fully explaining all proposed adjust-
ments. Before the report is sent to the
taxpayer, the case file will be sub-
mitted to the district Centralized Serv-
ices and, in some cases, Quality Review
function for appropriate review. Fol-
lowing such review, the taxpayer will
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be sent a copy of the examination re-
port under cover of a transmittal (30-
day) letter, providing a detailed expla-
nation of the alternatives available, in-
cluding consideration of the case by an
Appeals office, and requesting the tax-
payer to inform the district director,
within the specified period, of the
choice of action.

(ii) If the total amount of proposed
additional tax, proposed overassess-
ment, or claimed refund (or, in an offer
in compromise, the total amount of as-
sessed tax, penalty, and interest sought
to be compromised) does not exceed
$2,500 for any taxable period, the tax-
payer will be granted an Appeals office
conference on request. A written pro-
test is not required.

(iii) If for any taxable period the
total amount of proposed additional
tax including penalties, proposed over-
assessment, or claimed refund (or, in
an offer in compromise, the total
amount of assessed tax, penalty, and
interest sought to be compromised) ex-
ceeds $2,500 but does not exceed $10,000,
the taxpayer, on request, will be grant-
ed an Appeals office conference, pro-
vided a brief written statement of dis-
puted issues is submitted.

(iv) If for any taxable period the total
amount of proposed additional tax in-
cluding penalties, proposed overassess-
ment, or claimed refund (or, in an offer
in compromise, the total amount of as-
sessed tax, penalty, and interest sought
to be compromised) exceeds $10,000, the
taxpayer, on request, will be granted
an Appeals office conference, provided
a written protest is filed.

(d) Thirty-day letters and protests—(1)
General. The report of the examiner, as
approved after review, recommends one
of four determinations:

(i) Acceptance of the return as filed
and closing of the case;

(ii) Assertion of a given deficiency or
additional tax;

(iii) Allowance of a given overassess-
ment, with or without a claim for re-
fund, credit, or abatement;

(iv) Denial of a claim for refund,
credit, or abatement which has been
filed and is found wholly lacking in
merit. When a return is accepted as
filed (as in subdivision (i) of this sub-
paragraph), the taxpayer is notified by
appropriate ‘‘no change’ letter. In an

20

26 CFR Ch. | (4-1-02 Edition)

unagreed case, the district director
sends to the taxpayer a preliminary or
¢“30-day letter” if any one of the last
three determinations is made (except a
full allowance of a claim in respect of
any tax). The 30-day letter is a form
letter which states the determination
proposed to be made. It is accompanied
by a copy of the examiner’s report ex-
plaining the basis of the proposed de-
termination. It suggests to the tax-
payer that if the taxpayer concurs in
the recommendation, he or she indicate
agreement by executing and returning
a waiver or acceptance. The prelimi-
nary letter also informs the taxpayer
of appeal rights available if he or she
disagrees with the proposed determina-
tion. If the taxpayer does not respond
to the letter within 30 days, a statu-
tory notice of deficiency will be issued
or other appropriate action taken, such
as the issuance of a notice of adjust-
ment, the denial of a claim in income,
profits, estate, and gift tax cases, or an
appropriate adjustment of the tax li-
ability or denial of a claim in excise
and employment tax cases.

(2) Protests. (i) No written protest or
brief written statement of disputed
issues is required to obtain an Appeals
office conference in office interview
and correspondence examination cases.

(ii) No written protest or brief writ-
ten statement of disputed issues is re-
quired to obtain an Appeals office con-
ference in a field examination case if
the total amount of proposed addi-
tional tax including penalties, pro-
posed overassessment, or claimed re-
fund (or, in an offer in compromise, the
total amount of assessed tax, penalty,
and interest sought to be compromised)
is $2,500 or less for any taxable period.

(iii) A written protest is required to
obtain Appeals consideration in a field
examination case if the total amount
of proposed tax including penalties,
proposed overassessment, or claimed
refund (or, in an offer in compromise,
the total amount of assessed tax, pen-
alty, and interest sought to be com-
promised) exceeds $10,000 for any tax-
able period.

(iv) A written protest is optional (al-
though a brief written statement of
disputed issues is required) to obtain
Appeals consideration in a field exam-
ination case if for any taxable period
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the total amount of proposed addi-
tional tax including penalties, pro-
posed overassessment, or claimed re-
fund (or, in an offer in compromise, the
total amount of assessed tax, penalty,
and interest sought to be compromised)
exceeds $2,600 but does not exceed
$10,000.

(v) Instructions for preparation of
written protests are sent to the tax-
payer with the transmittal (30-day) let-
ter.

(e) Claims for refund or credit. (1) After
payment of the tax a taxpayer may
(unless he has executed an agreement
to the contrary) contest the assess-
ment by filing a claim for refund or
credit for all or any part of the amount
paid, except as provided in section 6512
of the Code with respect to certain
taxes determined by the Tax Court, the
decision of which has become final. A
claim for refund or credit of income
taxes shall be made on Form 1040X,
1120X, or an amended income tax re-
turn, in accordance with §301.6402-3. In
the case of taxes other than income
taxes, a claim for refund or credit shall
be made on Form 843. The appropriate
forms are obtainable from district di-
rectors or directors of service centers.
Generally, the claim, together with ap-
propriate supporting evidence, must be
filed at the location prescribed in
§301.6402-2(a) (2). A claim for refund or
credit must be filed within the applica-
ble statutory period of limitation. In
certain cases, a properly executed in-
come tax return may operate as a
claim for refund or credit of the
amount of the overpayment disclosed
by such return. (See §301.6402-3).

(2) When claims for refund or credit
are examined by the Examination Divi-
sion, substantially the same procedure
is followed (including appeal rights af-
forded to taxpayers) as when tax-
payers’ returns are originally exam-
ined. But see §601.108 for procedure for
reviewing proposed overpayment ex-
ceeding $200,000 of income, estate, and
gift taxes.

(3) As to suits for refund, see §601.103
(c).

(4) [Reserved]

(5) There is also a special procedure
applicable to applications for tentative
carryback adjustments under section
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6411 of the Code (consult Forms 1045
and 1139).

(6) For special procedure applicable
to claims for payment or credit in re-
spect of gasoline used on a farm for
farming purposes, for certain non-
highway purposes, for use in commer-
cial aircraft, or used by local transit
systems, see sections 39, 6420, and 6421
of the Code and §601.402(c)(3). For spe-
cial procedure applicable to claims for
payment or credit in respect of lubri-
cating o0il used otherwise than in a
highway motor vehicle, see sections 39
and 6424 of the Code and §601.402(c)(3).
For special procedure applicable for
credit or refund of aircraft use tax, see
section 6426 of the Code and
§601.402(c)(4). For special procedure ap-
plicable for payment or credit in re-
spect of special fuels not used for tax-
able purposes, see sections 39 and 6427
of the Code and §601.402(c)(5).

(7) For special procedure applicable
in certain cases to adjustment of over-
payment of estimated tax by a corpora-
tion see section 6425 of the Code.

(f) Interruption of examination proce-
dure. The process of field examination
and the course of the administrative
procedure described in this section and
in the following section may be inter-
rupted in some cases by the imminent
expiration of the statutory period of
limitations for assessment of the tax.
To protect the Government’s interests
in such a case, the district director of
internal revenue or other designated
officer may be required to dispatch a
statutory notice of deficiency (if the
case is within jurisdiction of U.S. Tax
Court), or take other appropriate ac-
tion to assess the tax, even though the
case may be in examination status. In
order to avoid interruption of the es-
tablished procedure (except in estate
tax cases), it is suggested to the tax-
payer that he execute an agreement on
Form 872 (or such other form as may be
prescribed for this purpose). To be ef-
fective this agreement must be entered
into by the taxpayer and the district
director or other appropriate officer
concerned prior to the expiration of the
time otherwise provided for assess-
ment. Such a consent extends the pe-
riod for assessment of any deficiency,
or any additional or delinquent tax,
and extends the period during which
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the taxpayer may claim a refund or
credit to a date 6 months after the
agreed time of extension of the assess-
ment period. When appropriate, a con-
sent may be entered into restricted to
certain issues.

(g) Fraud. The procedure described in
this section does not apply in any case
in which criminal prosecution is under
consideration. Such procedure does ob-
tain, however, in cases involving the
assertion of the civil fraud penalty
after the criminal aspects of the case
have been closed.

(h) Jeopardy assessments. If the dis-
trict director believes that the assess-
ment or collection of a tax will be
jeorpardized by delay, he/she is author-
ized and required to assess the tax im-
mediately, together with interest and
other additional amounts provided by
law, notwithstanding the restrictions
on assessment or collection of income,
estate, gift, generation-skipping trans-
fer, or Chapter 41, 42, 43, or 44 taxes
contained in section 6213(a) of the
Code. A jeopardy assessment does not
deprive the taxpayer of the right to file
a petition with the Tax Court. Collec-
tion of a tax in jeopardy may be imme-
diately enforced by the district direc-
tor upon notice and demand. To stay
collection, the taxpayer may file with
the district director a bond equal to
the amount for which the stay is de-
sired. The taxpayer may request a re-
view in the Appeals office of whether
the making of the assessment was rea-
sonable under the circumstances and
whether the amount assessed or de-
manded was appropriate under the cir-
cumstances. See section 7429. This re-
quest shall be made, in writing, within
30 days after the earlier of—

(1) The day on which the taxpayer is
furnished the written statement de-
scribed in section 7429(a)(1); or

(2) The last day of the period within
which this statement is required to be
furnished.

An Appeals office conference will be
granted as soon as possible and a deci-
sion rendered without delay.

(i) Regional post review of examined
cases. Regional Commissioners review
samples of examined cases closed in
their district offices to insure uni-
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formity throughout their districts in
applying Code provisions, regulations,
and rulings, as well as the general poli-
cies of the Service.

(j) Reopening of Cases Closed After Ex-
amination. (1) The Service does not re-
open any case closed after examination
by a district office or service center, to
make an adjustment unfavorable to the
taxpayer unless:

(i) There is evidence of fraud, malfea-
sance, collusion, concealment, or mis-
representation of a material fact; or

(ii) The prior closing involved a
clearly defined substantial error based
on an established Service position ex-
isting at the time of the previous ex-
amination; or

(iii) Other circumstances exist which
indicate failure to reopen would be a
serious administrative omission.

(2) All reopenings are approved by
the Chief, Examination Division (Dis-
trict Director in streamlined districts),
or by the Chief, Compliance Division,
for cases under his/her jurisdiction. If
an additional inspection of the tax-
payer’s books of account is necessary,
the notice to the taxpayer required by
Code section 7605(b) will be delivered to
the taxpayer at the time the reexam-
ination is begun.

(k) Transfer of returns between dis-
tricts. When request is received to
transfer returns to another district for
examination or the closing of a cased,
the district director having jurisdic-
tion may transfer the case, together
with pertinent records to the district
director of such other district. The
Service will determine the time and
place of the examination. In deter-
mining whether a transfer should be
made, circumstances such as the fol-
lowing will be considered:

(1) Change of the taxpayer’s domicile,
either before or during examination.

(2) Discovery that taxpayer’s books
and records are Kept in another dis-
trict.

(3) Change of domicile of an executor
or administrator to another district be-
fore or during examination.

(4) The effective administration of
the tax laws.
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(1) Special procedures for crude oil
windfall profit tax cases. For special pro-
cedures relating to crude oil windfall
profit tax cases, see §601.405.

(5 U.S.C. 301 and 552) 80 Stat. 379 and 383; sec.
7805 of the Internal Revenue Code of 1954, 68A
Stat. 917 (26 U.S.C. 7805))

[32 FR 15990, Nov. 22, 1967]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §601.105, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§601.106 Appeals functions.

(a) General. (1)(i) There are provided
in each region Appeals offices with of-
fice facilities within the region. Unless
they otherwise specify, taxpayers liv-
ing outside the United States use the
facilities of the Washington, DC, Ap-
peals Office of the the Mid-Atlantic Re-
gion. Subject to the limitations set
forth in subparagraphs (2) and (3) of
this paragraph, the Commissioner has
delegated to certain officers of the Ap-
peals offices authority to represent the
regional commissioner in those mat-
ters set forth in subdivisions (ii)
through (v) of this subparagraph. If a
statutory mnotice of deficiency was
issued by a district director or the Di-
rector, Foreign Operations District,
the Appeals office may waive jurisdic-
tion to the director who issued the
statutory notice during the 90-day (or
150-day) period for filing a petition
with the Tax Court, except where
criminal prosecution has been rec-
ommended and not finally disposed of,
or the statutory notice includes the ad
valorem fraud penalty. After the filing
of a petition in the Tax Court, the Ap-
peals office will have exclusive settle-
ment jurisdiction, subject to the provi-
sions of subparagraph (2) of this para-
graph, for a period of 4 months (but no
later than the receipt of the trial cal-
endar in regular cases and no later
than 15 days before the calendar call in
S cases), over cases docketed in the
Tax Court. Subject to the exceptions
and limitations set forth in subpara-
graph (2) of this paragraph, there is
also vested in the Appeals offices au-
thority to represent the regional com-
missioner in his/her exclusive author-
ity to settle (a) all cases docketed in
the Tax Court and designated for trial
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at any place within the territory com-
prising the region, and (b) all docketed
cases originating in the office of any
district director situated within the re-
gion, or in which jurisdiction has been
transferred to the region, which are
designated for trial at Washington, DC,
unless the petitioner resides in, and
his/her books and records are located
or can be made available in, the region
which includes Washington, DC.

(ii) Certain officers of the Appeals of-
fices may represent the regional com-
missioner in his/her exclusive and final
authority for the determination of—

(a) Federal income, profits, estate
(including extensions for payment
under section 6161(a)(2)), gift, genera-
tion-skipping transfer, or Chapter 41,
42, 43, or 44 tax liability (whether be-
fore or after the issuance of a statutory
notice of deficiency);

(b) Employment or certain Federal
excise tax liability; and

(¢) Liability for additions to the tax,
additional amounts, and assessable
penalties provided under Chapter 68 of
the Code,

in any case originating in the office of
any district director situated in the re-
gion, or in any case in which jurisdic-
tion has been transferred to the region.

(iii) The taxpayer must request Ap-
peals consideration.

(a) An oral request is sufficient to ob-
tain Appeals consideration in (1) all of-
fice interview or correspondence exam-
ination cases or (2) a field examination
case if the total amount of proposed
additional tax including penalties, pro-
posed overassessment, or claimed re-
fund (or, in an offer in compromise, the
total amount of assessed tax, penalty,
and interest sought to be compromised)
is $2,500 or less for any taxable period.
No written protest or brief statement
of disputed issues is required.

(b) A brief written statement of dis-
puted issues is required (a written pro-
test is optional) to obtain Appeals con-
sideration in a field examination case
if the total amount of proposed addi-
tional tax including penalties, pro-
posed overassessment, or claimed re-
fund (or, in an offer in compromise, the
total amount of assessed tax, penalty,
and interest sought to be compromised)
exceeds $2,600 but does not exceed
$10,000 for any taxable period.



